Rocky Mountain Builders Supply, Inc. D/B/a Ck Builders, Plaintiff-Appellant, vs. Steve Marks, an Individual, Def Endant-Appellee. by Utah Court of Appeals
Brigham Young University Law School 
BYU Law Digital Commons 
Utah Court of Appeals Briefs (2007– ) 
2015 
Rocky Mountain Builders Supply, Inc. D/B/a Ck Builders, Plaintiff-
Appellant, vs. Steve Marks, an Individual, Def Endant-Appellee. 
Utah Court of Appeals 
Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca3 
 Part of the Law Commons 
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law 
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah. 
Recommended Citation 
Brief of Appellee, Rocky Mountain Bu v Marks, No. 20150456 (Utah Court of Appeals, 2015). 
https://digitalcommons.law.byu.edu/byu_ca3/3597 
This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been 
accepted for inclusion in Utah Court of Appeals Briefs (2007– ) by an authorized administrator of BYU Law Digital 
Commons. Policies regarding these Utah briefs are available at http://digitalcommons.law.byu.edu/
utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with 
questions or feedback. 
IN THE UT AH COURT OF APPEALS 
ROCKY MOUNTAIN BUILDERS 
SUPPLY, INC. d/b/a CK BUILDERS, 
Plaintiff-Appellant, 
vs. 
STEVE MARKS, an individual, 
Defendant-Appellee. 
Appellate Case No. 20150456-CA 
District Ct. No. 140500095 
BRIEF OF DEFENDANT-APPELLEE 
Appeal from Order ofDismissal of the Fourth District Court, Utah County 
Honorable Samuel Mc Vey, District Court Judge, Presiding 
George L. Chingas, Jr. 
MACARTHUR, REDER & METLER, 
PLLC 
3319 North University Ave. 
Provo, UT 84604 
Tel: (801) 377-1900 
Fax: (801) 377-1901 
Attorneys for Appellant CK Builders 
, ' 
Steven R. Sumsion (#8317) 
Kevin R. Worthy (#13900) 
SUMSION BUSINESS LAW, LLC 
Wells Fargo Center 
86 N. University Ave., Suite 400 
Provo, Utah 84601 
Tel: (801) 375-2830 
Fax: (801) 735-2835 
steve(@businesslawutah.com 
kevin@businesslawutah.com 
Attorneys for Appellee Steve Marks 
FILED 
UTAH APPELL.ATE COURTS 
NOV 3 0 2015 
IN THE UTAH COURT OF APPEALS 
ROCKY MOUNTAIN BUILDERS 
SUPPLY, INC. d/b/a CK BUILDERS, 
Plaintiff-Appellant, 
vs. 
STEVE MARKS, an individual, 
Def endant-Appellee. 
Appellate Case No. 20150456-CA 
District Ct. No. 140500095 
BRIEF OF DEFENDANT-APPELLEE 
Appeal from Order of Dismissal of the Fourth District Court, Utah County 
Honorable Samuel Mc Vey, District Court Judge, Presiding 
George L. Chingas, Jr. 
MACARTHUR, HEDER & METLER, 
PLLC 
3319 North University Ave. 
Provo, UT 84604 
Tel: (801) 377-1900 
Fax: (801) 377-1901 
Attorneys for Appellant CK Builders 
Steven R. Sumsion (#8317) 
Kevin R. Worthy (#13900) 
SUMSION BUSINESS LAW, LLC 
Wells Fargo Center 
86 N. University Ave., Suite 400 
Provo, Utah 84601 
Tel: (801) 375-2830 
Fax: (801) 735-2835 
steve@businesslawutah.com 
kevin@businesslawutah.com 
Attorneys for Appellee Steve Marks 
TABLE OF CONTENTS 
TABLE OF AUTHORITIES ............................................................................................... ii 
JURISDICTIONAL STATEMENT .................................................................................... l 
STATEMENT OF ISSUE PRESENTED AND STANDARD OF REVIEW .................... 1 
DETERMINATIVE STATUTORY PROVISIONS ........................................................... 2 
STATEMENT OF THE CASE ........................................................................................... 3 
SUMMARY OF THE ARGUMENT .................................................................................. 5 
ARGUMENT ....................................................................................................................... 5 
I. THE TRIAL COURT'S RULING THAT IT LACKED JURISDICTION TO 
DECIDE THE MERITS OF AN $11,200 DISPUTE ARISING OUT OF A 
RESIDENTIAL CONSTRUCTION PROJECT IN MONTANA SHOULD BE 
AFFIRMED ............................................................................................................... 5 
CONCLUSION ................................................................................................................. 12 
CERTIFICATE OF COMPLIANCE ................................................................................ 14 
CERTIFICATE OF SERVICE .......................................................................................... 14 
TABLE OF AUTHORITIES 
CASES 
Am. W. Bank Members, L.C. v. State, 2014 UT 49, 342 P.3d 224 .................................... 1 
Arguello v. Indus. Woodworking Mach. Co., 838 P.2d 1120 (Utah 1992) ........................ 2 
Coombs v. Juice Works Dev. Inc .• 2003 UT App 388, 81 P.3d 769 ................................. 10 
Hooban v. Unicity Int'I, Inc., 2009 UT App 287, 220 P.3d 485 ........................................ 13 
Jacobsen Const. Co. v. Teton Builders, 2005 UT 4, 106 P.3d 719 ....................... 7, 8, 9, 10 
Phone Directories Co. v. Henderson. 2000 UT 64, 8 P.3d 256 ........................... 5, 7, 11, 12 
Prows v. Pinpoint Retail Sys. Inc., 868 P.2d 809 (Utah 1993) ..................................... 6, 10 
Ventura & Associates, L.L.C. v .. HBH Franchise Co., LLC, No. 2:11CV631, 2012 WL 
777270, (D. Utah Mar. 7, 2012) ..................................................................................... 11 
STATUTES 
73 Pa. Stat. Ann. § 514 ...................................................................................................... 10 
815 Ill. Comp. Stat. Ann. 665/10 ....................................................................................... 10 
Cal. Civ. Code§ 2782.05(c) .............................................................................................. 10 
Colo. Rev. Stat.§ 13-21-11 l.5(6)(g) ................................................................................. 10 
Conn. Gen. Stat. § 42-158m .............................................................................................. 10 
Fla. Stat. Ann. ch. 47.025 .................................................................................................. 10 
Ind. Code § 32-28-3-17 ..................................................................................................... 10 
Kan. Stat. Ann. § 16-12l(e) ............................................................................................... 10 
La. Rev. Stat. Ann.§ 9.2779(B)(l) ................................................................................... 10 
Minn. Stat. § 337.10(1) ...................................................................................................... 10 
Mont. Code Ann.§ 28-2-2116 (1) ..................................................................................... 10 
N. M. Stat. Ann.§ 57-28A-l ............................................................................................. 10 
N.C. Gen. Stat.§ 22B-2 ..................................................................................................... 10 
N.Y. Gen. Bus. Law§ 757 ................................................................................................ 10 
Neb. Rev. Stat.§ 45-1209 .................................................................................................. 10 
Nev. Rev. Stat. Ann. 108.2453(2) ..................................................................................... 10 
II 
Ohio Rev. Code Ann.§ 4113.62(D) .................................................................................. 10 
Ok. Stat. Ann. tit. 15, § 15-821 ......................................................................................... 10 
Or. Rev. Stat. § 701.640 .................................................................................................... 10 
R.I. Gen. Laws§ 6-34.1-l(a) ............................................................................................. 10 
S.C Code Ann.§ 15-7-120.A ............................................................................................ 10 
Tenn. Code§ 66-11-208 (a) .............................................................................................. 10 
Tex. Bus. & Com. Code Ann. § 272.001 ........................................................................... 10 
Utal1 Code § 13-8-3 .................................................................................................. 6, 9, 11 
Utah Code § 78A-4-l 03(2)0) .............................................................................................. I (I} 
Utah Code§ 78B-3-205 ....................................................................................................... 2 
Va. Code Ann.§ 8.01-262.1 .............................................................................................. 10 
Wis. Stat. Ann.§ 779.135(2) ............................................................................................. 10 
RULES 
Cal. Civ. Proc. Code§ 410.42(a) ....................................................................................... 10 
Utah R. Civ. P. 26 ................................................................................................................ 9 
111 
• 
JURISDICTIONAL STATEMENT 
This Court has jurisdiction under Utah Code § 78A-4-l 03(2)(j), 1 but only to 
detennine whether the District Court has jurisdiction to hear the merits of the case, which 
Marks denies. "Only if[the Court of Appeals] first detennine[s] that [it has] appropriate 
jurisdiction will [it] address the merits of a case."2 
STATEMENT OF ISSUE PRESENTED AND STANDARD OF REVIEW 
The matter before this Court arises out of a small residential construction contract 
that was created in Montana and that relates exclusively to work performed at a Montana 
residence. The court below con-ectly determined that it did not have jurisdiction over the 
merits of the dispute because the Fourth District "would be 'so seriously an inconvenient 
forum that to require [Marks to defend] suit there would be unjust. "'3 
ISSUE NO. 1: Did the Fourth District Court correctly determine that it does not 
have jurisdiction to hear the merits of an $11,200 dispute arising out of a residential 
construction project located in Montana when the only connections between the state of 
Utah and the dispute are a forum selection clause in a form contract and the location of 
the general contractor's principal place of business? 
1 Record, at I 05-106. 
2 See Am. W. Bank Members. L.C. v. State, 2014 UT 49, 19,342 P.3d 224. 
3 Record, at 93. 
Standard of Review: The trial com1 decided the jurisdictional issue based on 
documentary evidence only. The trial court's decision is therefore reviewed for 
correctness. 4 
Preservation: Marks raised this issue in his Motion to Dismiss and Memorandum 
in Support of Motion to Dismiss. 5 The issue was further addressed in CK's Builder's 
Opposition to Marks' Motion to Dismiss, 6 in Marks's Reply to CK Builders' Opposition 
to the Motion to Dismiss, 7 and at oral argument before the district court. 8 
DETERMINATIVE STATUTORY PROVISIONS 
Utah Code § 78B-3-205,9 which reads as follows: 
Notwithstanding Section 16-1Oa-1501, any person or personal representative of 
the person, whether or not a citizen or resident of this state, who, in person or 
through an agent, does any of the follO\ving enumerated acts is subject to the 
jurisdiction of the courts of this state as to any claim arising out of or related to: 
( 1) the transaction of any business within this state; 
(2) contracting to supply services or goods in this state~ 
(3) the causing of any injury within this state whether tortious or by breach 
of warranty; 
(4) the ownership, use, or possession of any real estate situated in this state; 
(5) contracting to insure any person, property, or risk located within this 
state at the time of contracting; 
4 Arguello v. Indus. Woodworking Mach. Co., 838 P.2d 1120, 1121 (Utah 1992). 
5 Record, at 18-28. 
6 Id., at 31-53. 
7 Id., at 55-65. 
8 Id., at 115-141. 
9 Arguello, 838 P.2d at 1122 ("Generally, whether a state can exercise specific personal 
jurisdiction over a nonresident defendant is detem1ined by two factors: the breadth of the 
forum state's jurisdictional statute and the due process limitations on jurisdiction imposed 
by the Fomteenth Amendment to the United States Constitution. If the relevant state 
statute does not permit jurisdiction, then the inquiry is ended ... ") 
2 
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• 
(6) with respect to actions of divorce, separate maintenance, or child 
support, having resided, in the marital relationship, within this state 
notwithstanding subsequent departure from the state; or the commission in 
this state of the act giving rise to the claim, so long as that act is not a mere 
omission, failure to act, or occu1Tence over which the defendant had no 
control; or 
(7) the commission of sexual intercourse within this state which gives rise 
to a paternity suit under Title 78B, Chapter 15, Utah Uniform Parentage 
Act, to determine paternity for the purpose of establishing responsibility for 
child support. 
STATEMENT OF THE CASE 
A. Nature of the Case and Proceedings Below 
This case consists of a residential constmction dispute between Steve Marks, a 
resident of Montana, and Plaintiff Rocky Mountain Builders Supply, Inc. d/b/a CK 
Builders, a general contractor with a Montana contractor's license and an office in 
Montana out of which it conducts its Montana operations. 10 The contract between the 
parties was created in Montana and relates solely to residential property owned by Marks 
and located in Montana. 11 After reviewing the work done by CK Builders under the 
contract, Marks requested the opportunity to inspect the work with CK Builders in order 
to address alleged deficiencies in the work. 12 CK Builders refused this opportunity, 
demanded payment in full, and filed a complaint in the Fourth District Cout1 in Utah 
10 Record, at 7, 18-19. 
11 Id., at 18-19. 
12 Id., at 19-20. 
3 
County, Utah. 13 Marks responded to CK Builders' complaint by filing a motion to 
dismiss for lack of personal jurisdiction. 14 The trial court granted Marks' motion. 15 
B. Statement of Facts 
Marks is a resident of Yellowstone County, Montana. 16 CK Builders has an office 
in Havre, Montana, and operates in Montana under a Montana contractor's license. 17 On 
or about November, 19, 2013, Marks signed a CK Builders form contract for the 
installation of two roofs on two gazebos and for the placement of a shed on Marks' 
Montana prope11y (the "Construction Contract"). 18 Prior to the commencement of work 
by CK Builders, Marks provided CK Builders with a deposit. 19 Throughout the 
construction process, there were disputes between Marks and CK Builders about the 
work.20 After CK Builders ceased work at Marks' property, Marks requested the 
opportunity to inspect the work with CK Builders in order to address alleged deficiencies 
in the work.21 CK Builders refused, demanded payment in full, and filed a complaint 
against Marks in the Fourth District of Utah.22 
13 Id., at 20, 93. 
14 Id., at 93. 
15 Id., at 96. 
16 Id., at 18. 
17 Id., at 7, 19. 
18 Id., at 7. 
19 Id., at 19. 
20 Id., at 93. 
21 Id. 
22 Id. 
4 
SUMMARY OF THE ARGUMENT 
Without an enforceable forum selection clause, there is no basis for the Utah 
courts to exercise personal jurisdiction over Marks in this case, and if the forum selection 
clause were enforced here, the Fourth District Court would be for Marks so seriously an 
inconvenient forum that to require him to defend suit there would be unjust. The 
principal amount at stake in this case is small, only $11,200, and the contract here was 
based on a CK Builders fo1m; is between a Montana resident and a general contractor 
with offices and operations in Montana; includes a forum selection clause that was buried 
in small boilerplate print~ and relates solely to residential property owned by a Montana 
resident and located in Montana. 
I. 
ARGUMENT 
THE TRIAL COURT'S RULING THAT IT LACKED JURISDICTION TO 
DECIDE THE MERITS OF AN $11,200 DISPUTE ARISING OUT OF A 
RESIDENTIAL CONSTRUCTION PROJECT IN MONTANA SHOULD BE 
AFFIRMED 
If the forum selection clause at issue in this case is not enforceable, there is no 
basis for the Utah courts to exercise personal jurisdiction over Marks. 23 In general, a 
23 See Phone Directories Co. v. Henderson, 2000 UT 64, ~ 11, 8 P.3d 256 ('"[P]ersonal 
jurisdiction can be broken down into two categories. General personal jurisdiction 
permits a court to exercise power over a defendant without regard to the subject of the 
claim asserted. For such jurisdiction to exist, the defendant must be conducting 
substantial and continuous local activity in the forum state. In contrast, specific personal 
jurisdiction gives a com1 power over a defendant only with respect to claims arising out 
of the particular activities of the defendant in the forum state. For such jurisdiction to 
exist, the defendant must have certain minimum local contacts."). CK Builders has not 
5 
forum selection clause is not enforceable if it is unjust or unreasonable in light of all the 
facts and circumstances of the case. 24 In this case, if the forum selection clause were 
enforced the Fourth District Comt would be for Marks "so seriously an inconvenient 
forum that to require" him to defend "suit there would be unjust."25 This is because 
enforcing the forum selection clause here would be unfair and unreasonable for multiple 
reasons. First, and as the District Comt corrected held, trying this case in Utah's Fourth 
District would, in light of the amount at stake, impose unfair financial and practical 
burdens on the patty being haled into court-Marks. 26 
Moreover, enforcing the forum selection clause in this case could affect future 
litigants by incentivizing Utah companies with offices, personnel and ongoing operations 
in foreign jurisdictions to do incomplete work on small residential projects in those 
jurisdictions; to unjustly refuse to complete their work in those jurisdictions; and then, in 
spite of their contractual obligations to complete their work, to leverage boilerplate 
contractual provisions and threats of lawsuits in a distant forum to unfairly extract 
payments or other concessions from foreign residents. 
Finally, and as the District Court also c01Tectly held, if the shoe in this case were 
on the other foot (i.e., a Montana company had done work for a Utah resident on real 
property in Utah and was attempting to litigate the case in Montana), Utah Code § 13-8-3 
argued, and there is no basis for arguing, that jurisdiction would lie in this case absent an 
enforceable forum selection clause. 
24 Prows v. Pinpoint Retail Sys. Inc., 868 P.2d 809,812 (Utah 1993). 
is Id. 
26 Record, at 95-96. 
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could be used by a Montana court as part of its justification for dismissing an action 
brought in Montana. 27 
More specifically, "a forum selection ... clause by itself is not sufficient to confer 
personal jurisdiction over a defendant" and should be disregarded unless there is "a 
rational nexus between the forum selected ... and either the parties to the contract or the 
transactions that are the subject matter of the contract. "28 In this case, there is no 
connection between the state of Utah and the "transactions that are the subject matter" of 
the Construction Contract. The contract was created and performed entirely in Montana 
and relates solely to residential property owned by Marks and located in Montana. 29 
Because CK Builders has its principal place of business in Utah, there is a 
connection between CK Builders and the state of Utah. In some cases this fact would be 
sufficient to create a rational nexus with Utah. 30 Under the specific facts of this case, 
however, the location of CK Builders' principal place of business is not sufficient. These 
specific facts include: CK Builders has an otlice in Havre, Montana and a Montana 
contractor's license.31 All of the negotiations between CK Builders and Marks which led 
to the formation of the Construction Contract, and the entirety of the perfonnance of the 
27 Id., at 96; Utah Code § I 3-8-3; see also Jacobsen Const. Co. v. Teton Builders, 2005 
UT 4, ,r 28, 106 P.3d 719 ("The primary purpose of section 13-8-3 is to prohibit out-of-
state contractors, construction managers, or suppliers from haling a Utah resident into a 
foreign state's com1 when the work by the Utah resident is perfo1med within the State of 
Utah."). 
28 Phone Directories, 2000 UT 64, ,r 14. 
29 Record, at 18-19. 
30 Jacobsen Const., 2005 UT 4, ,r 43. 
31 Record, at 7. 
7 
Construction Contract itself, took place in Montana. 32 Marks never called a Utah office, 
never visited a Utah office, and never mailed anything to Utah. These facts show clearly 
that Montana has a far stronger connection to, and a far greater interest in, this dispute 
than Utah. 
That said, the Utah Supreme Court held in Jacobsen Construction that the rational 
nexus test was satisfied because one of the parties in that case had its principal place of 
business in Utah. 33 Nevertheless, the Jacobsen court also suggested that the presence of a 
principal place of business in Utah may not be enough where additional relevant facts, 
such as those found in this case, can support a conclusion that "the nexus between the 
underlying dispute and the State of Utah" is not "truly rational. "34 
Among the most important of the additional facts in this case is that the contract 
here is not between two commercial entities, as it was in Jacobsen, but between a Utah 
contractor and a private resident of Montana. 35 Commercial actors, like those in 
Jacobsen, will typically be far more sophisticated with respect to contractual provisions 
such as choice of law and forum selection clauses. They should therefore be held to a 
higher general standard than private individuals. Thus, it is less rational to require private 
individuals to litigate residential construction disputes in distant forums when their 
contracts have been negotiated, created and perfonned entirely in the state of their own 
32 Id., at 2-3, 18-20. 
33 Jacobsen Const., 2005 UT 4, 1 43. 
34 See Id. (internal quotation marks omitted). 
35 Record, at 7, 18. 
8 
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residence. This is especially true where, as here, the forum selection clause is found 
buried in the boilerplate language of an unmodified form contract. 36 
Another significant additional fact in this case is the principal amount at stake, 
which is only $11,200. In a larger matter, the distance between Marks' residence in 
Montana and the Fourth District Cout1 in Utah would make less difference. In a case of 
this size, however, Marks would be faced with an unjust dilemma: either ( 1) hire 
Montana lawyers and expe11 witnesses who will charge prohibitively large sums to travel 
to Utah for court appearances, or (2) spend similarly prohibitive amounts of time, money 
and other resources working with Utah lawyers and expe11 witnesses to prepare for and 
attend trial. Either way, Marks would be unfairly forced to spend disproportionate 
amounts of time and money litigating this case in Utah even though the contract at issue 
here has almost nothing to do with Utah. Imposing such a burden on Marks would be 
consistent neither with basic principles of fairness nor with Utah's demonstrated interest 
in keeping the costs of litigation in proportion with the amount at stake in the 
controversy.37 
Marks' arguments draw additional strength from Utah Code § 13-8-3, which was 
intended primarily "to prohibit out-of-state contractors [ such as Montana contractors] ... 
from haling a Utah resident into a foreign state's com1 [such as a Montana court] when 
the work by the Utah resident is performed within the State of Utah."38 That is, if Utah 
36 Id., at 7. 
37 Utah R. Civ. P. 26. 
38 Jacobsen Const., 2005 UT 4, ~ 28. 
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law works to prevent Montana contractors from suing Utah residents in Montana com1s 
when the work done under the relevant construction work has been perfo1med in Utah, 
then principles of comity and reciprocity counsel in favor of preventing Utah contractors 
from suing Montana residents in the Utah com1s when the work done under the relevant 
contract has been perfonned in Montana. Marks' request is further supported by the law 
of numerous other states which have statutes that are similar to Utah Code § 13-8-3 and 
that render forum selection clauses in residential construction agreements 
unenforceable. 39 
CK Builders argues that Jacobsen is essentially indistinguishable from the case at 
hand. As set forth above, however, there are at least two significant facts which set this 
case apart from Jacobsen, namely that the case involves a residential construction 
contract that has a tenuous connection to Utah and a principal amount in controversy that 
is only $11,200. 
CK Builders also contends that its position is supported by Prows .v Pinpoint. 
Prows v. Pinpoint Retail Sys. Inc., 868 P.2d 809 (Utah 1993), Coombs v. Juice Works 
Dev. Inc., 2003 UT App 388, 81 P.3d 769, and Ventura & Associates, L.L.C. v .. HBH 
39 Cal. Civ. Code§ 2782.0S(c); Cal. Civ. Proc. Code§ 410.42(a); Colo. Rev. Stat. § 13-
21-ll l.5(6)(g); Conn. Gen. Stat.§ 42-158m; Fla. Stat. Ann. ch. 47.025; 815 Ill. Comp. 
Stat. Ann. 665/10; Ind. Code§ 32-28-3-17; Kan. Stat. Ann.§ 16-121(e); La. Rev. Stat. 
Ann.§ 9.2779(B)(l); Minn. Stat.§ 337.10(1); Mont. Code Ann.§ 28-2-2116 (l); Neb. 
Rev. Stat. § 45-1209; Nev. Rev. Stat. Ann. 108.2453(2); N. M. Stat. Ann. § 57-28A-1; 
N.Y. Gen. Bus. Law§ 757; N.C. Gen. Stat.§ 22B-2; Ohio Rev. Code Ann.§ 4113.62(D); 
Ok. Stat. Ann. tit. 15, § 15-821; Or. Rev. Stat.§ 701.640; 73 Pa. Stat. Ann.§ 514; R.I. 
Gen. Laws§ 6-34.1-l(a); S.C Code Ann.§ 15-7-120.A; Tenn. Code§ 66-11-208 (a); 
Tex. Bus. & Com. Code Ann.§ 272.001; Va. Code Ann.§ 8.01-262.1; Wis. Stat. Ann.§ 
779.135(2). 
IO 
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Franchise Co .. LLC, No. 2:l ICV631, 2012 WL 777270, (D. Utah Mar. 7, 2012). CK 
Builders reliance on these cases is misplaced, however, because none of these cases 
involved a residential construction contract that had almost nothing to do with Utah or a 
principal amount in controversy of only $11,200. 
CK Builders further argues that if the forum selection clause in this case is not 
enforced, then it is unlikely that any future forum selection clause could be considered 
fair or reasonable. In so doing, however, CK Builders fails to recognize that Marks is 
asking this Court only for a nan-ow ruling that applies to residential construction disputes 
where the connection between the dispute and Utah is tenuous and where the principal 
amount in controversy is $11,200 or less. Such a nan-ow rule would not change the result 
in any of the precedents discussed by CK Builders or by Marks. Nor is it likely to have a 
large impact on Utah's forum selection clause jurisprudence generally. 
Next, CK Builders criticizes the trial court for invoking Phone Directories Co. v. 
Henderson, 2000 UT 64, 8 P.3d 256, and argues that Phone Directories is inapposite. 40 
However, Phone Directories is relevant to the analysis here because it highlights an 
impo11ant point, which is that the contract in this case has only a tenuous connection to 
Utah and that if the connection were stronger, subjecting Marks to jurisdiction in Utah 
might be appropriate. 
Finally, CK Builders also criticizes the trial court for its reliance on Utah Code § 
13-8-3.41 As set forth above, however, Utah Code§ 13-8-3 bolsters Marks' argument 
40 Brief of the Plaintiff/ Appellant, at 22-23. 
41 Id., at 23-25. 
1 I 
because if Utah law works to prevent Montana contractors from suing Utah residents in 
Montana courts when the work done under the relevant construction contract has been 
performed in Utah, basic principles of reciprocity and fairness counsel in favor of 
preventing Utah contractors from suing Montana residents in the Utah courts when the 
work done under the relevant contract has been perfonned in Montana. 
CONCLUSION 
CK Builders has not argued, and there is no basis for arguing, that the Utah courts 
would have jurisdiction to decide the merits of this case without an enforceable forum 
selection clause.42 As set forth in detail above, the forum selection clause in this case 
should not be enforced because the dispute at issue here involves a residential 
construction project in Montana with a tenuous connection to Utah and a principal 
amount in controversy of only $11,200. As a result, under the facts of this case the 
Fourth District Com1 in Utah County would be "so seriously an inconvenient forum" for 
Marks that to require him to defend suit there "would be unjust." 43 There is therefore no 
basis for the Utah courts to exercise personal jurisdiction over Marks in this case, and the 
trial court's dismissal of this action for lack of personal jurisdiction should be affirmed. 
42 See Phone Directories, 2000 UT 64, 1 11. 
43 Record, at 93. 
12 
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In addition, because the contract here includes an attorney fee clause, 44 Marks is 
entitled to reimbursement for his attorney fees incurred on appeal.45 
Respectfully submitted this 30th day of November, 2015. 
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44 Record, at 8. 
45 Hooban v. Unicity lnt'l, Inc., 2009 UT App 287, ,r 9,220 P.3d 485,488 affd, 2012 UT 
40, ,r 9, 285 P.3d 766 ("A court may award ... attorney fees to either party that prevails in 
a civil action based upon any ... written contract ... when the provisions of the ... written 
contract ... allow at least one party to recover attorney fees."). 
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